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Law -Made in Germany:
Global Standort or Global Standard?
By James R. Maxeiner
Earlier this year the Federal Ministry of Justice released the second edition of the brochure, Law -Made in Germany.
1 For those readers who do not know the brochure, it is the product of an umbrella group of German professional organizations known as the Bündnis für das deutsche Recht. A purpose of the Bündnis, as stated at its founding in 2008, and of the brochure, is to improve the position of German law in the "international competition of legal systems" (internationalen Wettbewerb der Rechtsordnungen) . Catalyst for the founding of the Bündnis and for the publication of Law -Made in Germany was the 2007 publication by The Law Society of England and Wales of the brochure England and Wales: The jurisdiction of choice-dispute resolution. 2 The issue of the second edition of Law -Made in Germany is an appropriate moment to consider what improving the position of German law in international competition means. I see at least two different, but not mutually exclusive, goals. The one stems from the brochure's origin as counterpoint to the English brochure: to encourage non-Germans to bring their commercial disputes to Germany to be decided (forum shopping) and, related to that goal, to locate their businesses in Germany (location decision). The other goal is to raise appreciation of German law abroad and thereby, perhaps, to encourage voluntary adoption, adaptation or approximation abroad of some of its elements (reception of law).
What does Law -Made in Germany have to do with IRZ or with me? IRZ involvement is easy to explain. The IRZ was there at the founding of the Bündnis. When the Federal Ministry of Justice and six partner associations of professional jurists established the Bündnis, they identifi ed eleven other German organizations to help out with their newly-created league.
3 IRZ was one. What IRZ and I share in our interest in Law -Made in Germany is that we both are more concerned with foreign interest in German law than we are in foreign selection of a German forum or business location. 8 Beyond that commonality, our interests diverge. I want to get Americans to think about learning from foreign law: many laymen reject the idea out-of-hand. 9 Yet only lay interest is likely to led to real change in American law. I can use a tool such as Law -Made in Germany to get ordinary Americans, including American Georgians, to think about the idea. For IRZ, the brochure may be less useful. Eurasians, including Caucasian Georgians, are already receptive to 
1.
Competition of legal systems 11 means law is product.
Competition among legal systems is not new. In the later years of the nineteenth century Japan shopped the world for an entire legal system on which to base its new legal order. In Germany one can think of the reception of Roman law; for centuries Roman law competed with local law. Competition of legal systems is not always voluntary. In the fi rst years of the nineteenth century Napoleon imposed his codes in the Rhineland. When he withdrew, the German states did not, however, reject the foreign transplants. Good law is good law. After the Second World War, the re-founded German state found inspiration in American law in crafting its own forms of judicial review and antitrust law. Today, German law competes in harmonization of law in the European Union. The current debate has a different origin: it is a defense of German law against perceived impositions by English law.
12 It has since broadened out into an affi rmative counter-attack by proponents of Continental legal systems on perceptions of superiority of Anglo-American common law. If the word "attack" seems too bellicose, it is language consistent with language that some of the proponents of continental law use, who speak of Kampf rather than of Wettbewerb.
13 That language hearkens back to the last third of the twentieth century when the German and other legal systems engaged in a Justizkonfl ikt 14 with the United States over what were seen as impermissible applications of American public and procedural law on events in Europe.
The Justizkonfl ikt was based on a different kind of competition. Competition was not over which law to adopt as legal system, but about which law should govern a particular transaction. A Justizkonfl ikt arose because Americans sought to assert authority over unwilling Europeans. More generally, however, selection of law is a matter for the study of confl icts of law, as it is known in the United States, or private international law, as it is known elsewhere. Under its tenets, in most matters party-autonomy prevails. Parties may choose in their contracts which law to apply to their relationship. When disputes arise, if they haven't made a choice in their contracts, the party suing can choose the forum of its preference ("forum shopping"). This also is not new.
15 Sometimes, a forum adjusts its laws to facilitate choice of its laws or forums to govern.
Competition between states to be chosen as the state of governing law or as the forum of dispute resolution is different from a competition of legal systems. It is sometimes called Rechtswettbewerb (competition of law) to distinguish it from Systemwettbewerb (competition of systems). 16 Besides a choice of law or forum, this kind of competition includes substantive law. A notable early example is choice of jurisdiction for incorporation and dissolution of businesses. 17 Delaware leads the United States in this kind of choice. With increasing mobility of business, this kind of Rechtswettbewerb has been promoted as a form of intergovernmental organization, "competitive 5 can make draconian contracts and implement them ruthlessly, without having to worry about pesky rules designed to do justice in individual cases, e.g., unfair and standard terms controls and good faith requirements. 26 Such cynics can buttress their interpretation by pointing to the note that "England has a fairly light touch regulatory system that many companies prefer."
27
To be fair, a lot of what The jurisdiction of choice hails as virtues are indeed regarded as virtues most everywhere, e.g., predictability of outcome, judicial integrity, expedition in handling matters, and so on. Whether English conditions compare favorably with those elsewhere in the world is another issue. 28 Would most people think, as the brochure suggests, that a thirty-two week wait for two days of hearings is expeditious? 29 The frequent comparison to competing systems is not the only feature that marks The jurisdiction of choice as an advertising vehicle. The thirty-two page brochure has nine testimonials (called "case studies") in separate colored boxes. It stresses the reputation of English justice as much as it speaks to the reality. Comparisons, testimonials and reputation claims are tools advertisers commonly use to close deals, avoid buyer's remorse and keep choices of underlings in corporations from being questioned. 
3.
Law -Made in Germany is promotion in reaction to The jurisdiction of choice. I would like to think, however, that there is something more to Continental reaction than commercial concerns. For half-a-century German and other European lawyers have been studying in England and the United States. They have seen the common law up close and personal. The claims of superiority for the common law are, for them, preposterous.
Release of
35 Jack Straw broke the camel's back. Have German and French jurists been seething for fi fty years waiting to tell the Americans and the English off? Until now, did the shadow of the Nazis and the preeminent power of the United States hold their tongues in check? The last German that I know of who directly instructed Americans how they might improve their legal system wrote nearly a century ago in a Carnegie Foundation report released in 1915 weeks before the sinking of the Lusitania. 36 tice Däubler-Gmelin lost her post when she dared to describe the American legal system as "lousy."
37
In fewer pages the scope of Law -Made in Germany is vaster than its English counterpart. 38 It is not limited to the jurisdiction of choice for dispute resolution. It promotes the German legal system as a good reason to choose Germany as an investment location. 39 It provides informative and instructive introductions to several aspects of German law, i.e., German legal methods of codifi cation, contract law, company law, public registers, and fi nancing before it turns to the central theme of opposing England and Wales: The jurisdiction of choice. In six pages it gives a concise description of how and why German courts work well. From that description readers can begin to understand the basis of German claims for effi ciency. 40 Triebel, we noted, describes The jurisdiction of choice as pursuing commercial interests and not justice interests. Law -Made in Germany certainly minds commercial interests, but promotes more the interest in a just and rational order. Throughout it speaks to the reliability of German law. The introduction to the fi rst edition underscores the role of justice in the German legal order. Minister Zypries wrote explicitly: "Our legislation balances the various interests in a fair and equitable manner, ensuring just solutions. Everyone has access to law and justice, independent of their fi nancial means." 41 Her successor, Minister Leutheusser-Schnarrenberger wrote in the introduction to the second edition: "Our laws protect private property and civil liberties, they guarantee social harmony and economic success." She likewise concluded her introduction to the Continental Law brochure: "Wer sich heute in aller Welt für kontinentales Recht entscheidet, trifft eine gute Wahl, denn dieses Recht ist ein Garant für wirtschaftlichen Erfolg, gesellschaftlichen Frieden und bürgerliche Freiheit."
42
Continental Law is cast in the same mold as Law -Made in Germany; it stresses the virtues of Continental law. It highlights the "equitable solutions" of continental 47 He notes that there has been little empirical research that explains that dominance. He challenges German assumptions of the superiority of German civil justice. For example, he suggests that Americans and international business may prefer American-style discovery and trial cross-examination. He relates Anglo-American dissatisfaction with the Relationstechnik as "paternalistic" and the non-verbatim protocolling of German proceedings as unacceptable. He views the initiative as another anti-competitive move by the German bar. Peter fi nds little value in holding out the German model for emerging democracies, because they do not determine international commercial practice. He says, insofar as the industrialized world is concerned, Anglo-American law provides the model. For Peter, Law -Made in Germany should be all about Rechtswettbewerb and not at all about Systemwettbewerb. Perhaps the Ministry was responding to his criticisms when it inserted into the introduction of the second edition a reminder that German law has no class actions or punitive damages.
48
Americans are not content with their system of civil justice. American business detests discovery. Yet I do agree with Peter that it will be a Sisyphean task to wean Amer- ican businesses from a choice of American law and American forums. American lawyers have long experience in promoting American choices of law and forum.
5.
Why the world needs Law -Made in Germany and Continental Law.
The United States and the world need Law -Made in Germany and Continental Law. They need them because there is little knowledge about foreign legal systems among populations at large. They need them further because they need descriptions of best practices upon which they can base improvements in their own systems.
In the United States we do not speak of a competition of legal systems. Why? The idea of competition of our system with other legal systems is fantastical. You might as well speak of a competition between American democracy and Soviet totalitarianism. Americans believe of their legal system as Churchill did of democracy: "the adversarial system may be the worst form of judicial procedure except for all others that have been tried from time to time." 49 Few American jurists, let alone laymen, have any conception of Continental law. Those that have an idea of it are likely to have an erroneous one: detailed codes and inquisitorial procedures. German jurists know of American ignorance. Professor Höffe comments: "Dieser Öffnung Europas für das US-Recht und US-Denken steht eine sehr geringe Gegenneugier gegenüber. Wenn in seltener Ausnahme ein Richter des US-Bundesgerichts europäische Gesetze oder Argumenta berücksichtigt, erhält er sogar parlamentarische Kritik." 50 Elsewhere the late Dr. Stiefel and I explained the reasons why Americans are not learning from comparative law. 51 The development of European Union law -because it is mostly in English -holds out hope that the ignorance of American jurists will ameliorate. The knowledge deficit is so great, however, that more needs to be done.
Law -Made in Germany and of Continental Law can serve more than the mere luring to Germany of international commercial business. They can contribute to nascent multinational campaigns to improve law for everyone practically everywhere. In Continental systems, law is about justice. 52 A civil justice system worthy of its name gives everyone access to justice. 53 The best of Continental systems deliver justice wholesale and not only retail. Equal justice under law is a goal to be taken seriously and earnestly striven for. A domestic brochure issued by the Ministry of Justice of North-Rhine Westphalia puts it well: Das Recht ist für alle da. 54 For nearly fi fteen centuries -for almost twice the history of Anglo-American common law -the ideal of Continental systems has been:
Ius est ars boni et aequi.
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